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NICKEL REFINERY (BHP BILLITON NICKEL WEST PTY LTD)  
(TERMINATION OF AGREEMENTS) AGREEMENT BILL 2008 

Second Reading 

Resumed from 17 June. 

HON NORMAN MOORE (Mining and Pastoral � Leader of the Opposition) [5.12 pm]: This bill seeks to 
terminate the Nickel Refinery (BHP Billiton Nickel West Pty Ltd) Agreement Act. The opposition supports the 
government�s legislation. I will make a few comments about this state agreement act. It has been an 
extraordinarily successful state agreement that has now served its purpose. The time has come to terminate the 
state agreement so that the nickel industry and Kambalda can move in a slightly different direction. Based on 
circumstances of recent years, they certainly have a new lease of life, which is a reflection of the new mining 
arrangements and ownership arrangements in the mines that produce nickel at Kambalda. The original state 
agreement act was passed by the Parliament in 1968, and was subsequently amended a couple of times.  

From a personal perspective, my father was a long-time employee of Western Mining Corporation, the original 
developer of the Kambalda nickel province. He also worked at the Kwinana nickel refinery, which is a part of 
this state agreement. I have had a long and personal interest in the fortunes of Western Mining Corporation, as it 
was then, and in the operations at both Kambalda and Kwinana. There is no doubt that Western Australia was a 
very exciting place to be during the nickel boom days. Those people who were smart enough to have some 
Poseidon shares�regrettably I was not one of them�could have become very wealthy at that time. 
Hon Kim Chance: As long as you got rid of them at the right time; you had to be smart both ways. 
Hon NORMAN MOORE: Absolutely. I suspect that for all those who made a fortune, there were an equal 
number who lost a fortune. However, it was not only Poseidon; many other nickel prospecting companies in the 
1960s created a very exciting environment in the Stock Exchange and, indeed, a huge amount of interest in the 
Western Australian nickel boom. The sixties was a period similar to the one we are in now, although in some 
ways it was a little more diversified due to the development of the iron ore industry in the north west, the nickel 
industry in the goldfields and the work being done in offshore gas and oil. There is no doubt that a significant 
degree of the excitement around Western Australia back in the 1960s was due to Western Mining�s discovery of 
the Kambalda nickel deposits. As a result of the company�s decision to go into production, build two towns at 
Kambalda�or, should I say, one town with two parts�and ultimately build a refinery at Kwinana and a smelter 
at Kalgoorlie, it was decided that all those component parts ought to be put together in one state agreement act.  
There are those who argue that state agreement acts are not the way to go. I am not one of them. I think the state 
agreement acts have served very well the purpose for which they were created, and they continue to do so. State 
agreements provide an opportunity for governments and companies to sit down together and develop major 
resources. They also allow both the government and the companies involved to know exactly where both stand 
with respect to the myriad circumstances that surround the development of a resource of the magnitude covered 
by a state agreement. I was pleased that this state agreement act was signed by one of my former bosses, Sir 
Charles Court�as were many former state agreement acts. Members who go to the Legislative Council office to 
get a copy of the original bill will see that it looks very old�indeed, it is very old. However, it appears that I was 
a bit wrong. The 1968 state agreement act was in fact signed by Arthur Griffith, then Minister for Mines, and 
C.W. Court, then Minister for Industrial Development, and it was signed, sealed and delivered by the then 
Premier of Western Australia, Hon David Brand, MLA. The signatory on behalf of Western Mining Corporation 
was L. Brodie-Hall, a person well known to me throughout my life; in fact, he ran the Great Western 
Consolidated mine at Bullfinch when I was a very young person. Brodie, as he was known, went on to become a 
very successful and extraordinarily competent director of Western Mining Corporation. I doubt that he was all 
that enthused when Western Mining was eventually subsumed by BHP Billiton�but that is the commercial 
world. This state agreement was amended in 1970, and David Brand, Charles Court and Arthur Griffith were 
involved in signing that amendment. The agreement was amended again in 1974, and that time was signed by 
then Premier John T. Tonkin and Don May, then Minister for Mines. Whilst the political world changed, 
Western Mining was still represented by L. Brodie-Hall, who remained with the company for quite a long time. 
The state agreement was basically put in train to rationalise the relationship between the government and the 
company. As I have said, it resulted in the development of a significant mining province at Kambalda; the 
Kwinana nickel refinery, which was completed in 1970; and the Kalgoorlie smelter, which was completed in 
1973. What we got out of that was, for the first time, quite significant downstream processing of our mineral 
resources in Western Australia. I think it is a pity that we do not do more downstream processing of our mineral 
resources in Western Australia. It seems to me that the longer we go on, the fewer prospects we will have for the 
steel mills and alumina refineries that we would like to have. However, Western Mining Corporation Ltd was 
prepared to take the punt with nickel, and so we had a significant mining and processing operation in Western 
Australia, which the company continues to operate today. 
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The government has been working for a long time with the company, which is now called BHP Billiton Nickel 
West Pty Ltd, to normalise the town of Kambalda. In fact, we recently passed a bill in this place to deal with the 
water supply situation in Kambalda. Of course, Kambalda is part of the Shire of Coolgardie and comes within 
the purview of that local authority. The government and the company have agreed that the time has come for this 
state agreement act to be terminated, fundamentally because the nature of mining at Kambalda has changed. 
Members will be aware that in the late 1990s the price of nickel was not all that flash and that Western Mining 
was looking at continuing its major operations at places such as Mt Keith and Leinster. However, it believed the 
continuation of its operations at Kambalda would be better carried out by leasing some of the mines to smaller 
operators and, indeed, selling some of them in 2001. The future for Kambalda looked quite grim in the late 
1990s and early 2000s. The decision by the company to off-load, as it were, a number of its mining operations 
created a scenario in which it was thought that, with rising prices, smaller companies would do very well mining 
nickel at Kambalda. The company�s decision has meant that a significant lease of life has been experienced at 
Kambalda, and that has been only a positive for that part of the state. BHP Billiton, operating under the name 
Nickel West, continues to own and operate the nickel concentrator at Kambalda, and it still operates the nickel 
smelter at Kalgoorlie and the nickel refinery at Kwinana. The reason it has retained these facilities is that they 
are utilised to process the ore that is extracted from Mt Keith and Leinster in the north eastern goldfields. I 
understand that it also looks after the other miners� ore, which has meant that the small operators in Kambalda 
have not had to build this quite extensive and expensive infrastructure to process their ore; Nickel West does that 
for them at, I am sure, a price that is necessary. 

I need to inform the house that I have been requested by, dare I say it, a lobbyist to seek to assist in the 
reasonably speedy passage of this bill because there is a commercial interest attached to its being completed by 
30 June. I do not know the details of that commercial interest, other than to say that a reasonably significant 
amount of money is dependent upon this being terminated by 30 June. I make that point because of the 
ridiculous situation in which we now find ourselves when one is lobbied by, dare I say it, lobbyists. On this 
occasion, the lobbyist was a registered lobbyist; therefore, he is perfectly all right, as opposed to an unregistered 
lobbyist who is perfectly bad! These people have explained to me the financial circumstances. I have made no 
effort to verify whether the request put to me was reasonable, other than to have correspondence from the two 
companies involved indicating that they both want this state agreement act terminated by 30 June and that they 
are anxious for that to happen. It has taken quite some time for this state agreement to reach Parliament. I gather 
some commercial arrangements were put in place in the past in anticipation that this legislation would be passed 
some years ago. I do not know why the process has taken so long�things seem to take a long time these days. 
However, the bill has arrived, and I am happy to support its passage this week to ensure that those commercial 
requirements and circumstances are satisfied.  

The bill provides for the validation of the renewal of three mineral leases�namely, 15/149, 15/150 and 
15/151�which were required to be renewed within a specified time, and this did not occur. I am told that it did 
not occur because of an administrative slowdown in the department. It was not the minister�s concern or fault, 
but by the time the minister was required to sign the extension of these leases, the specified time had passed. The 
original state agreement provided that the minister may, at his discretion, extend the leases after the time frame, 
but the government has chosen to include this requirement to validate this decision within this bill. That is a 
perfectly sensible and logical way to go about it. As the Minister for Resources, who I gather is responsible for 
the state agreement act, is also the minister responsible for mines, who also has a role in respect of the state 
agreement act, it is sensible to have a validation clause in this bill.  

I do not know whether we will go into the committee stage on this bill. I do not have a lot to discuss in terms of 
going into the committee stage, but a number of technicalities are associated with what will happen to the 
various leases; what can happen to some land that is reserved around the smelter, and who can and cannot buy it 
in the future; and issues of that nature. I accept that those matters have been negotiated between the company 
and the government, and it is appropriate for Parliament to acknowledge and accept that those negotiations have 
been conducted in good faith and that the outcome of this bill is in everybody�s interests.  

I said at the beginning of my contribution that this has been a very successful state agreement act. It saw the 
development of the nickel province at Kambalda, the associated downstream processing that I have already 
discussed, the development of a significant town at Kambalda, with Kambalda West and Kambalda East, and 
provided a huge amount of economic benefit to the state of Western Australia over the lifetime of that state 
agreement. From 1968 to 2008, 40 years of benefit flowed to Western Australia. The companies and all those 
involved with the town, together with the government, have decided that the state agreement has now served its 
useful purpose and that it will be in the best interests of Kambalda, and the smaller miners who operate there, for 
the agreement to be terminated, for the fundamental future operations of Kambalda to continue under the Mining 
Act 1978 provisions and for BHP Billiton to continue operating the concentrator, the smelter and the refinery as 
part of its broader nickel operations, which involve quite significant deposits in the north eastern goldfields.  
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With those few comments, I indicate that the opposition supports the legislation and is happy for it to be passed 
this week.  

HON PAUL LLEWELLYN (South West) [5.29 pm]: The Greens (WA) do not oppose this termination of the 
agreement made in 1968 with BHP Billiton Nickel West Pty Ltd regarding the nickel refinery. However, another 
state agreement will be debated in this session, and I will put to the house the Greens� perspective on that 
particular termination. The Nickel Refinery (BHP Billiton Nickel West Pty Ltd) (Termination of Agreements) 
Agreement Bill 2008 seeks parliamentary ratification of the termination of the state agreement. In winding up a 
contract, the main question that we should be asking ourselves is: have all the obligations, rights and liabilities 
been fully audited and attended to? The key obligations of this agreement, made in 1968, were to construct the 
smelter at Kalgoorlie and the refinery at Kwinana. In 1995, variations were made to the agreement to 
accommodate the requirements of the Environmental Protection Act. This is a complicated agreement that has 
discharged itself over quite a long period. 

In the future, we encourage the government�as does the Auditor General�to look more carefully at a post-
project review of any state agreement acts so that these contracts can be wound up in a formal way, rather than 
this Parliament simply rubber-stamping them. There should be a formal report that examines the reaching of 
milestones and compliance with the expectations under all the laws of the state, not just the ones that were 
outlined in the state agreement act, to ascertain whether there has been any kind of proper alignment between the 
changing community expectations and the operation of the state agreement act and particularly whether any 
long-term future liabilities will arise out of the winding-up of the agreement.  

The Auditor General�s fifth report of June 2004, entitled, �Developing the State: The Management of State 
Agreement Acts�, gives a very clear explanation of the role of the state agreement acts and how they have 
fostered the state�s development. The Greens accept that they have a place, in spite of some reservations about 
state agreement acts acting outside the ordinary laws of the land. We expect that in this day and age companies 
should be able to stand on their own two feet when developing projects and we should not go to extraordinary 
lengths to encourage companies to ask for help from the government. After all, the economy is doing extremely 
well, and I do not see why we should be negotiating special privileged arrangements for companies, which is 
something that is encompassed in another bill that will come before this place. One would expect that they would 
operate in the marketplace within the laws of the land. They should deliver the goods, and the state should be 
entitled to audit all of the outcomes. Under the heading of �Performance Evaluation and Risk Management� on 
page 21 of his report, the Auditor General makes some very interesting observations when he states � 

The Department does not evaluate Agreements in a structured and comprehensive way. It is therefore 
difficult to objectively assess how well Agreements are achieving their objectives, where Agreements 
have succeeded and failed and what the main lessons learned are.  

Agreements are of sufficient importance to the State to warrant adoption of a structured Agreement 
evaluation process, which could include:  

turning the broad strategic aims, contained in the Agreement and associated documentation such as the 
Minister�s second reading speech, into agreed and quantifiable targets and performance indicators  

progress reviews against targets and indicators to attribute causes of success and failure and take 
corrective action  

more comprehensive performance reviews (say every five years) that bring in a wide range of 
stakeholders to identify any unintended outcomes or significant change in Agreement objectives that 
have occurred  

completing post project reviews when Agreements run their course or when, in some instances, projects 
fail.  

That is not happening when Western Australian agreement acts are wound up. This is not the first time that this 
house has been asked to sign off on a state agreement. It is not good enough to say that on the face of it we have 
done very well and that on the face of it the companies have largely fulfilled their obligations. It is clear that 
society values change and that expectations change and so on. It is important that we have specific and 
measurable time-framed parameters by which we measure the success, failure or otherwise of a state agreement 
act. It is like somebody signing off on buying a house or undertaking some sort of contractual arrangement 
without evaluating whether liabilities or losses come with the wind-up of that agreement. If there is to be a report 
into the wind-up procedures and evaluation, that report should be tabled in this Parliament. To some extent that 
is what the Auditor General called for in 2004. The report continues � 

Such an approach is indicative and not all Agreements will require the same intensity and frequency of 
evaluation. A risk based assessment should be done for each Agreement.  
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As well as identifying opportunities and threats facing individual Agreements, structured evaluation and 
monitoring can better identify systemic issues. An example of a systemic issue is the provision of 
regulatory exemptions and/or financial concessions in Agreements, without specified review or end 
dates. 

It is not unreasonable to review and audit these agreements to ensure that we are not transmitting exemptions or 
regulatory concessions to the next owner. We should have impact or wind-up statements. The report 
continues �  

This means that the State is honour bound for the duration of the Agreement, typically 63 years or 
longer. This has caused problems in the past, and continues to cause problems, as regulatory standards 
and community expectations change over time.  

The report goes on to mention a number of examples, which I will not go into, except to quote the headings: 
�Exemptions from environmental protection legislation�, �Discontent from several local government with 
ratings concessions and other issues� and �Unwinding iron ore royalty concessions�. The Auditor General 
provides a number of examples in each of those areas. It is not too much to expect the government to table a 
fully audited statement about this project, because this bill does not completely wind up the arrangement. In fact, 
as we are terminating this agreement, we are allowing a number of privileges and rights to be transmitted to one 
of the parties. In a proper winding-up agreement we should detail and audit the impacts of those, but that is not 
happening. One would think that that would be good business practice. I doubt whether shareholders of a private 
company, who have a financial stake in the company, would, when presented with this kind of wind-up 
arrangement, be satisfied just because the company has done a great job and there is now a concentrator, a nickel 
smelter and a refinery. I am not questioning that those things have been of value to the community, and I am not 
even questioning whether this state agreement act underpinned the development of that nickel precinct and the 
boom that happened in that time. However, good management principles would suggest that a thorough audit 
was required.  

I understand that�I think it was in the second reading speech�BHP agreed to pay certain moneys to ensure that 
Kambalda gets an aged-care facility and some other facilities. That is good, but we should look at the full stream 
of values that flowed to Kambalda and to the nickel company, and the stream of value that has flowed to the 
state. When we come to deal with another of these bills in a short time, we will see that, although it seems on the 
face of it that we have employment and development results, a thorough audit of the numbers would show that 
these companies have got a very good deal out of us; it is not one-way. We are not indebted to the company, and 
therefore we are not obliged to say that we will just let this thing flow through without a thorough investigation 
of the liabilities and benefits.  

With those comments, and with that precautionary note, the Greens (WA) will not oppose this termination 
agreement. However, I put on the record that this is not a financially and business savvy model to pursue. The 
government is signing up to contractual arrangements with private companies, becoming party to business 
enterprises, and is not operating with sufficient savvy to do a thorough audit.  

HON WENDY DUNCAN (Agricultural) [5.44 pm]: I support the remarks made by Hon Norman Moore. The 
National Party will also support this bill. The Nickel Refinery (Western Mining Corporation Limited) Agreement 
Act was passed in 1968, at a time when I was a resident of the goldfields. I remember the great excitement of 
seeing new developments happening in that region at a time when the gold industry was pretty flat and new 
developments were being sought. This act has underpinned the development of the town of Kambalda, from 
being a mining company camp through to becoming a self-sufficient, diversified regional town. It is a great 
example of the way in which the government can provide the support, seed capital and arrangements to underpin 
development in the regions and allow towns to build to such a point as to become self-sufficient.  

I applaud the fact that contained in the Nickel Refinery (BHP Billiton Nickel West Pty Ltd) (Termination of 
Agreements) Agreement Bill 2008 is provision for downstream processing with the Nickel West smelter. The 
smelter continues to provide employment in the goldfields. I remember as a child visiting some of the new 
homes in Kambalda when it was constructed. They were modern homes with landscaped gardens, developed by 
the mining company and subsequently sold into the free real estate market as good investments. They stand in 
stark contrast to some of the housing associated with our regional mining developments. I am aware of the need 
for this bill to pass quickly through both houses. In common with Hon Norman Moore, I have been in contact 
with a lobby group about this matter. I firmly believe that this commercial agreement should not be jeopardised 
by the fact that the passage of the bill through Parliament has taken so long. It will enable the smaller nickel 
mining companies in the regions to take advantage of opportunities in those areas, and that is something the 
National Party fully supports. 

HON KIM CHANCE (Agricultural � Leader of the House) [5.46 pm]: � in reply: I thank all honourable 
members for their indications of support for this bill. I particularly thank the honourable Leader of the 
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Opposition for his commentary and very personal insights into some of the corporate issues connected with the 
Nickel Refinery (Western Mining Corporation Limited) Agreement Act 1968. While he was speaking, I was 
quietly working my way through the various iterations of the agreement act over time. I discovered that the May 
2002 iteration, signed by the then Premier Geoff Gallop, was countersigned by the Acting Minister for State 
Development, whose name, as printed in the contract, was John Kalalke; I presume that means John Kobelke! I 
hope that the whole thing is not null and void as a result of that! Perhaps it is just as well that we are terminating 
the state agreement! 

Hon Paul Llewellyn: The Auditor General didn�t pick it up either! 

Hon KIM CHANCE: I will ask the Auditor General as well! 

I share the honourable Leader of the Opposition�s enthusiasm for state agreement acts. I believe they are a 
mechanism that allows us to plan and examine, ideally at all levels, the entire contribution of a given proposal to 
the environment, to society and to the economy within a single document. In the increasingly rule-driven world 
in which we live, and in which major resource projects have to operate, the option of formalising a proposal 
under a state agreement act has some clear advantages. One can look at an entire proposal in one cohesive 
bundle. There are downsides, of course, to state agreement acts. Over time, some of the provisions of a state 
agreement act can become dated, even to the point that they become inappropriate under altered circumstances. 
Hon Paul Llewellyn highlighted that point and referred particularly to the Auditor General�s report in that regard. 
It is certainly a fair comment by both the Auditor General and Hon Paul Llewellyn. I hasten to add that this has 
not been one of those. Even given the 40-plus-year history of this state agreement, I do not think it is possible to 
find in any sense that the negatives have outweighed the positives. 

I also thank Hon Wendy Duncan for her personal retelling of the way in which she saw the state agreement act 
work out from her goldfields perspective, which I thought was very interesting. 

At the end of the day, there are pluses and minuses for state agreement acts. We have to remember what state 
agreement acts are. They are essentially a contract that has been adopted by the Parliament as a statute, but a 
state agreement act remains, in essence, a contract. Hon Paul Llewellyn asked whether, if state agreement acts 
were operational in the private sector, they would be analysed and reported in the same way. I actually think that 
there is not much difference between the way in which governments deal with contracts and the way in which 
the private sector does so. At the end of the day, in the private sector a contract is analysed by the management 
for the contribution it can make to its shareholders. At the end of its term, it is either terminated or reiterated, 
depending upon the benefit that the shareholders see from that process. However, I certainly listened very 
carefully to what Hon Paul Llewellyn said, and of course I have read the Auditor General�s report. I believe there 
are issues that we need to take keen notice of. From my point of view in particular, there is the issue of how the 
state responds to changed circumstances from those that were anticipated at the time of drawing up the state 
agreement act. I know that the Department of Industry and Resources, having worked through all those issues in 
a number of state agreement acts, some less successful than this one, has developed a very sophisticated view 
about the relative merit of state agreement acts into the future. Notwithstanding that, I remain an enthusiast for 
them, because, on balance, they produce very good outcomes for the state, and this is one of the better of those. 

In conclusion, I once again thank all members for their positive contributions to this debate. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

HON KIM CHANCE (Agricultural � Leader of the House) [5.52 pm]: I thank all members for their 
cooperation. I move � 

That the bill be now read a third time. 

Question put and passed. 

Bill read a third time and passed. 
 


